







WIPO, Geneva, 6 of June 2005

Mister Chairman, thank you

First of all let me congratulate you for your election as a Chair.

I am representing a Swiss charity NGO, M.E.D. Swiss section, that aims to help in protection and education Maasai children in Kenya and Tanzania and defends Cultural Rights of Maasai community.

We all know under how difficult conditions indigenous people live, especially minorities in the African continent. I will remind you of some of the most serious problems they face in every day life. 

Lack of land of pasture : because they are a nomadic and pastoralist people they have increasing difficulty to find pasture land, as an immediate effect of urbanisation, industrialization, extensive systematic agriculture and National Parks fencing. 

Lack of water : in the Rift Valley, which crosses Kenya and Tanzania wells, bore holes and other irrigation solutions are very rare. Often they don’t have the means to drill 100 m down in the ground to find clean water therefore only rainwater is gathered or scarce source water is available for people and animals.

Lack of sanitation, lack of education (many remote areas without primary education and school buildings), lack of food as a result of drought and climatic negative changes.

Besides that, Maasai people are very rich culturally, having a natural bravery, nobility and a wide cultural background (ceremonies, clothing, traditional beadwork jewellery, songs and so on). 

In our western society you can find many books, films, photos exhibits, calendars, posters and other products continually showing Maasai people in his best light: beauty, pride and bravery. Many occidental industries use the image and even the name of Maasai people in order to increase their sales. But what is the benefit of that for an indigenous people? Their name and cultural heritage is hacked permanently, making richest the industrialized economic western system and leaving them (the Maasai) with their chronic problems, which threaten their lives and survival (mainly the analphabetism and the epidemics).

I would like kindly to ask you to adopt some more concrete policy and legal instruments to protect their cultural heritage or at least make the community benefiting from the misappropriation of it.

This would be effective if the committee accepted the principle that, a percentage of the price on a finished product having the origin in a TCE (Traditional Cultural Expression) or being part of the cultural heritage has to go back to the indigenous people regardless the nature of the product. It could be tangible as painting, music, picture, poster, cloth, jewellery, souvenir for tourists etc. Or it could be intangible, like the name of an indigenous people taken as a trademark from a western company without any connection with the indigenous community or the image of an indigenous community taken as a symbol in an advertising campaign and many other examples.

In all those case of IP (Intellectual Property) violation of TCE (Traditional Cultural Expressions) I would like suggest that a percentage of the benefit should go back to the indigenous people.

Let’s take an example: If a book about Maasai culture is published and it’s sold in the bookshop for 100 $, I am suggesting that 10 $ should go back to the Maasai people who has been taken in picture and decorate abundantly that book. This 10% on the final price would be kind of royalty (droit d’auteur) and should benefit the development of that community. 

We commonly accept that around 10% of a book price benefit the author, 30% its publisher, 30% its distributor and the 30% the bookseller. In this widely adopted practice, the source of inspiration, the subject matter that is the Maasai people, is completely forgotten.

Sharing the benefit of cultural dissemination is an ethic approach of preservation and promotion of indigenous culture. 

Who fixes the sharing percentage and who guarantees that Maasai community or any other indigenous people will profit from this benefit sharing? 

The committee has defined in the revised Provisions for Protection of TCE the term of “Agency”.

We are suggesting that local or international NGOs with a special status of “watchers of cultural heritage”, and previously accredited by this Agency would be in charge of the groundwork. Meaning, they submit to the Agency their program and their policies of profit re-distribution and perform it among the community after consultation with the beneficiaries. 

What about the industry, trade and economy partners who are misusing or misappropriating the TCEs? 

WIPO could introduce a quality label such like : cultural sensitive company or “cultural heritage respecting company”  and reward those which, in a volunteer basis, accept to apply the benefit sharing principle in TCEs.

In this manner, a triple-party contract of ethic trade practice would be established among 

1) industry/trade/economic partners, 2) accredited NGOs as watchers and member States as a catalyser in the process and 3) indigenous people as beneficiaries.

The kind of products or intangible cultural expressions candidate to be subject for benefit sharing in TCEs would be selected and proposed to the “Agency” by the “watchers NGO’s “. The degree of benefit sharing would be as well subject of triple-party negotiation under Agency responsibility.

If we accept in general terms the principle of sharing the wealth produced and based on cultural diversity and richness with the indigenous people who are in the origin of this cultural expression I think we have already accomplished a great step towards Cultural Rights protection.

Thank you for your attention.

Annie CORSINI-KARAGOUNI

President “Maasai Education Discovery, Swiss section”

